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IN THE UTAH COURT OF APPEALS 
Case No. 870118-CA 
STEVEN J. COOK, 
Plaintiff-Respondent, 
V. 
LYLE E. CRESSALL, 
Defendant-Appellant. 
APPELLANT'S BRIEF 
STATEMENT OF JURISDICTION 
This is an appeal from a final judgment of the Fifth 
Circuit Court, State of Utah, Murray Department, Small Claims 
Division. The Court of Appeals has jurisdiction under 
Section 78-2a-3(2)(c), U.C.A., 1953, as amended. 
STATEMENT OF ISSUES PRESENTED FOR REVIEW 
I 
Whether the judgment was entered in violation of 
defendant's constitutional rights? 
CONSTITUTIONAL PROVISIONS AND STATUTES 
WHOSE INTERPRETATION IS DETERMINATIVE OF THE ISSUE 
1) Art. I, Sec. 7, Utah Constitution: "No person 
shall be deprived of lif^, liberty or property 
without due process of law." 
2) Art. If Sec. 10, Utah Constitution: "In capital 
cases the right of trial by jury shall remain 
inviolate. In courts of general jurisdiction, except in 
capital cases, a jury shall consist of four jurors. In 
criminal cases the verdict shall be unanimous. In civil 
cases three-fourths of the jurors may find a verdict. A 
jury in civil cases shall be waived unless demanded." 
3) Rule 38f [Jury Trial of Right], Utah Rules of 
Civil Procedure: (a) Right preserved. The right 
of trial by jury as declared by the constitution or as given 
by statute shall be preserved to the parties. 
(b) Demand. Any party may demand a trial by jury of 
any issue triable of right by a jury by paying the statutory 
jury fee and serving upon the other parties a demand there-
fore in writing at any time after the commencement of the 
action and not later than 10 days after the service of the 
last pleading directed to such issue. Such demand may be 
endorsed upon a pleading of the party. 
(c) Same: Specification of issues. In his demand a 
party may specify the issues which he wishes so tried; 
otherwise he shall be deemed to have demanded trial by 
jury for all the issues so triable. If he has demanded 
trial by jury for only some of the issues, any other party, 
within 10 days after service of the demand or such lesser time 
as the court may order, may serve a demand for trial by 
jury of any other or all of the issues of fact in the action. 
(d) Waiver. The failure of a party to pay the statutory 
fee, to serve a demand as required by this rule and to 
file it as required by Rule 5(d) constitutes a waiver by 
himi of trial by jury. A demand for trial by jury made as 
herein provided may not be withdrawn without the consent of 
the parties. 
4) Section 78-6-1. Creation - Jurisdiction - Counsel 
not necessary - Deferring multiple claims of one 
plaintiff. (1) There is created in the circuit courts and 
justice's courts of this state, a department known as the 
"SMALL CLAIMS COURT," which has jurisdiction, but not exclusive 
in cases: 
(a) for the recovery of money where the 
amount claimed does not exceed $1,000 and where the defendant 
resides or the action of indebtedness was incurred within 
the jurisdiction of the court in which the action is to be 
maintained; or 
(b) involving interpleader under Rule 22 of 
the Utah Rules of Civil Procedure, in which the amount claimed 
does not exceed the jurisdiction of the court. 
(2) Persons or corporations may litigate actions 
on behalf of themselves in person or through authorized 
employees with or without counsel. 
(3) If person or corporation files multiple 
claims in any one small claims court, the clerk or judge of 
(2) 
the court may remove all but the initial claim from the 
court's calendar in order to dispose of all other small 
claims court matters. Claims so removed shall be 
rescheduled as permitted by the court's calendar. 
5) Section 78-6-1.5. Evening hours - Specially 
appointed judges pro-tempore.j If at any time 
public necessity and convenience will be better served 
by making the small claims court available during evening 
hours in addition to day-time settings, the circuit court 
may enter an order appointing a member or members of the 
Utah State Bar in good standing, with the member's consent, 
as small claims court judge(s) pro-tempore to hear and 
determine those small claims at times to be set by the 
court. Such specially appointed small claims court judge(s) 
pro-tempore, after being duly sworn, shall serve voluntarily 
and without compensation at the request of the court, 
shall be extended the same immunities, and shall have the 
same powers with respect to matters within the jurisdiction 
of the small claims court as may be exbrcised by duly elected 
circuit judges. j 
6) Section 78-6-2. Affidavit - Order - Form. 
Actions may be maintained in the small claims 
court whenever any person appears before any judge or 
clerk of a circuit court or justice of the peace and executes 
an affidavit setting forth the nature and basis of the claim, 
which affidavit shall be substantially in the following form: 
IN THE SMALL CLAIMS COURT OF ' 
COUNTY OF , STATE OF UTAH. 
Plaintiff, State of Utah ) 
v s . I )ss. 
County of ) 
Defendant 
being first duly sworn, 
deposes and says: That the defendant is indebted to the 
plaintiff in the sum of $ ; as follows (Here set forth 
the nature and basis of the claim). ^hat this affiant has 
demanded payment of said sum; that th^ defendant refused to 
pay the same and no part thereof has been paid; that the 
defendant resides at in the above named county; that 
this affiant resides at , County of , in the State of 
Utah. 
Subscribed and sworn to before me this day of , 19 . 
Justice 
(3) 
Clerk 
ORDER 
The state of Utah, to the within named defendant greetinc 
You are hereby directed to appear and answer the within 
and foregoing claim at my office in , in 
(Name, building and residence.) 
County of , state of Utah, on the day of , 19 , at the 
hour of o'clock in the noon of said day; and to 
have with you, then and there, all books, papers, and 
witnesses needed by you to establish your defense to said clai 
And you are further notified that in case you do not 
so appear, judgment will be given against you for the 
amount of said claim as it is stated in said affidavit. 
Dated this day of , 19_„ 
Justice of the Peace 
Clerk 
7) Section 78 -6-2.5. Counterclaims authorized - Form 
of Counteraffidavit. Counter actions may also 
be maintained in small claims court if the actions arise 
out of the transaction or occurrence that is the subject matte 
of the opposing party's claim and when the party 
maintaining the counter action executes an affidavit 
setting forth the nature and the basis of the counterclaim. 
The affidavit shall be substantially in the following form: 
IN THE SMALL CLAIMS COURT OF , 
COUNTY OF , STATE OF UTAH. 
State of Utah ) 
) ss. 
County of ) 
, the defendant above-named, being first duly sworn, 
deposes and says: 
That he is not indebted to the plaintiff in the sum of 
$ ; that he counterclaims against plaintiff as follows: (Here 
set forth the nature and basis of the claim); that he resides 
at in the above-named county; and that the plaintiff reside 
n I , ''mini •; ' i f , In H i o H * i t ^  o p H f- n h . 
Subscribed and sworn to before me this _ day ot _, 1^_. 
Justice 
(4) 
Clerk 
ORDER 
The State of Utah, to the within named plaintiff, greeting: 
You are hereby directed to appear and answer the within 
and foregoing counterclaim at my office in , in County 
of , State of Utah, on the _day of , 19_, at the 
hour of o'clock in the noon of said day; and to have with 
you, then and there, all books, papers, and witnesses needed 
by you to establish your defense to said claim. 
And you are further notified that in case you do not 
so appear, judgment will be given against you for the amount 
of said claim as it is stated in said affidavit. 
Dated this _day of ,19. 
Justice of the Peace 
Clerk 
8) Section 78-6-3, Preparation and filing of 
affidavit and counteraffidavit - Service of order. (1) When 
the claimant appears he shall prepare an affidavit under § 78-
6-2 or, at his request, the judge or justice or clerk of the 
court shall draft the affidavit for him. The affidavit 
shall be sworn to by the claimant, and the judge or 
justice, or clerk of the court, shall file it and make a 
true and correct copy. At the same time the judge or 
justice, or clerk of the court shall prepare and sign the 
order directing the defendant to appear and answer the 
claim. Immediately after, a copy of the order shall be 
served upon the defendant or plaintiff as provided by law 
for the service of summons. 
(2) Not later than two days befdre the date of trial 
regarding the original affidavit, the defendant may upon 
the payment of the fee prepare a counteraffidavit as set 
forth in § 78-6-2.5, or at his request the judge or 
justice or clerk of the court shall draft the 
counteraffidavit for him. The counteraffidavit shall be 
sworn to by the defendant, and the judge or justice or clerk 
of the^court shall file it and set a trial date to hear 
the original affidavit and counteraffidavit at the same time. 
The date of trial shall not be more than 20 days nor less 
than ten days from the date of the counteraffidavit. The 
counteraffidavit shall be given the same case number as 
the original affidvit. Upon the filing of the counteraffidavit, 
the clerk of the court shall immediately notify the plaintiff 
by telephone, if the original trial date needs to be continued. 
(5) 
Service of the counteraff idvit shall be made by the clerk of 
the court mailing the counteraffidavit to the address of 
the plaintiff listed on the original affidavit. 
(3) No affidavit may be issued or served on a 
defendant outside the state. 
(4) The judgment continues for two years unless it is 
previously satisfied. 
9) Section 78-6-4. Time for notice and appearance. 
(1) The date for the appearance of the defendant 
as provided in the order endorsed on the affidavit may not 
be more than 45 days nor less than five days from the date 
of the order. The order shall be served at least five days 
prior to the time set for the appearance of the defendant. 
(2) The justice or judge or clerk shall inform 
plaintiff of the time set and order him to appear at that 
time, and to have with him his books, papers and witnesses 
necessary to prove his claim. 
10) Section 78-6-5. The judge or justice or the 
clerk of the court shall enter in the docket kept by him: 
1. the title of every action; 2. the sum of money claimed; 3. 
the date of the order provided for in §78-6-2, and the 
date of the trial as stated in said order; 4. the date 
when the parties appear, or their nonappearance if default 
be made; 5. every adjournment, stating on whose application 
and to what time; 6. the judgment of the court and when 
returned; 7. a statement of any money paid to the justice, 
when, and by whom, and the date of any issuance of any 
abstract of the judgment; and 8. the date of the receipt of 
a notice of appeal, if any be given, and of the appeal bond, 
if any be filed. 
11) Section 78-6-8. Pleadings and hearings informal, 
exception - Attachment, garnishment, and execution may issue. 
No formal pleading, other than the affidavit and notice, is 
necessary, and the hearing and disposition of the actions 
may be informal, except that the circuit court shall 
maintain the proceeding on the record as in any other case, 
with the sole object of dispensing speedy justice between 
the parties. Attachment, garnishment, and execution may 
issue after judgment in the manner prescribed by law upon 
the payment of the fees allowed by law for those services. 
12) Section 78-6-10. Conclusiveness of judgment -
Jurisdiction for appeals. * * * (2) If the matter is heard 
in the small claims department of the circuit court, the 
defendant may appeal the judgment of the circuit court to 
the Court of Appeals by filing a notice of appeal within 
five days of the entry of the judgment against him. 
(6) 
13) Rule 38. Jury trial of right. 
(a) Right preserved. The right of trial by 
jury as declared by the constitution or as given by statute 
shall be preserved to the parties. 
(b) Demand. Any party may demand a trial 
by jury of any issue triable of right by a jury by paying 
the statutory jury fee and serving upon the other parties a 
demand therefor in writing at any time after the commencement 
of the action and not later than 10 days after the service 
of the last pleading directed to such issue. Such demand 
may be endorsed upon a pleading of the party. 
(c) Same: Specification of issues. In his 
demand a party may specify the issues which he wishes so tried 
otherwise he shall be deemed to have demanded trial by jury 
for all the issues so triable. If he has demanded trial by 
jury for only some of the isues, any other party, within 10 
days after service of the demand or such lesser time as the 
court may order, may serve a demand for trial by jury of any 
other or all of the issues of fact in the action. 
(d) Waiver. The failure of a party to pay 
the statutory fee, to serve a demand as required by this rule 
and to file it as required by Rule 5(d) constitutes a waiver 
by him of trial by jury. A demand for trial by jury made 
as herein provided may not be withdrawn without the consent 
of the parties. 
STATEMENT OF THE CASE 
An affidavit pursuant to §78-6-3(1) was filed in the 
lower court by the plaintiff. The affidavit alleged defendant 
is indebted to plaintiff for a power bill a business entity 
was supposed to pay but didn't. 
Defendant made no demand for jury trial because he 
was told by an officer of the lower court that such a demand 
would not be honored or accepted because there was no jury 
allowed in small claims proceedings. I 
At the hearing evidence was introduced and judgment was 
entered for the plaintiff for the full amount of his claim as 
stated in his affidavit. 
Defendant appeals the judgment claiming the same was 
(7) 
entered in violation of defendant's constitutional right to 
trial by jury, i.e., the small claims legislation quoted 
above, and the manner by which it is adminstered by the 
courts, presents a scheme aimed at limiting a fundamental 
right, to-wit, the right to jury trial and that such legislati 
is therefore unconstitutional and any proceedings taken in 
pursuance thereof is unconstitutional. Under the former 
statute (§78-6-10) appeal was allowed a defendant to the 
district court for trial de novo in which appeal proceedings 
a defendant could demand a jury trial. Under the current 
legislation a defendant's appeal is to the Court of Appeals 
which has only appellate jurisdiction and provides no post-
deprivation correction. 
SUMMARY OF ARGUMENT 
The proceedings taken herein against the defendant are 
violative of defendant's right to jury trial and to due 
process of law and for such reason the judgment is void. 
ARGUMENT 
The right to jury trial in civil cases is guaranteed 
by Article I, § 10 of the Utah Constitution. Intern. 
Harvester Credit v. Pioneer Tractor, 626 P.2d 418 (Utah 1981); 
Hyatt v. Hill, 26 Utah Adv. Rep. 27 (1986). The right is as 
to legal issues in civil cases and its exercise is not depende 
on the sum of money involved. 
The small claims legislation together with the manner o 
its administration by the small claims courts failed to accord 
(8) 
defendant the right and opportunity to demand trial by jury; 
and defendant having been denied such opportunity, there 
could be no waiver of such right under Art. I, §10, Utah 
Constitution, and Rule 38, U.R.Ci.P. Richmond Black Police 
Off'rs v. City of Richmond, VA. (4CCA 1977), 548 F.2d 123. 
The constitutional right to jury trial, where and 
insofar as it exists, cannot be made a nullity, destroyed, 
annulled, obstructed, impaired, or resricted by legislation 
or judicial action. 47 AmJur 2d, Jury §§ 12, 20. 
CONCLUSION 
The judgment appealed was obtained in deprivation of 
defendant's right to jury trial and is unconstitutional. 
DATED February 4, 1988. 
£,*€ /K/%^-
(/ ROYAL K. HUNT 
PROOF OF SERVICE 
On February 4, 1988, I mailed four copies of the 
foregoing to Steven J. Cook at 7969 West 3320 South, Magna, 
Utah 84044. 
1 
c ROYAL K. HUNT 
(9) 
ADDENDUM TO BRIEF OF APPELLANT 
Small Claims Judgment Page 1 
Circuit Court, State of Utah 
SALT LAKE COUNTY, MURRAY DEPARTMENT 
^
 T l ^ i._ , , *J . / ( . ( / 
73*9 7 3:29 S 
''arm rrr r/o^ 
vs 
r:r? » r.^p.^n^ 
323 Zrsrald Ave 
?rr. J,/ ( fri ,1/P'? 
Plaintiff 
Defendant 
SMALL CLAIMS 
JUDGMENT 
Case No. — 171QQ3G33 so 
This matter came before the court for hearing on the affidavit of plaintiff, and the defendant has been 
served with the affidavit of plaintiff and order to defendant, and return of service has been made. The 
following parties appeared at the hearing: 
• Plaintiff Only. The defendant failed to appear. 
• Defendant Only. The plaintiff failed to appear. 
p^Both plaintiff and defendant appeared and presented evidence.] 
Court orders judgment as follows: D^for plaintiff • for defendant. 
$. ; linn. nr. 
28. 50 
1022,SO 
Principal 
Court costs, and 
TOTAL JUDGMENT 
• No cause of action. 
D Dismissed with/without prejudice. 
HATED Vove7rher 24 
-,19 
with interest on the total judgment at 12% per annum 
• Botj* Plaintiff ^hd Defendant received copies of the Judgment at Hearing 
Clerk 
^ A ^C6^~ 
TO THE DEFENDANT ONLY: 
If the above judgment was granted in favor of the plaintiff, you now ^iave a judgment against you in the 
Circuit Court in the amount specified above. If you are dissatisfied with this judgment, you have FIVE (5) 
days from receipt of this notice to appeal the case to the Court of Appeals. 
TO THE PLAINTIFF: 
You should mail a copy of this notice of judgment to the defendant IMMEDIATELY. The defendant has 
five days from receipt of the notice to appeal the case. You must complete the mailing certificate and file the 
original of this judgment with the court before you can proceed with any further court action. 
I hereby certify that I mailed a copy of this judgment, postage prepaid, addressed to the above named 
defendants) at 
Addresss & Zip Code 
_ — Dated «
 t 
SIGNATURE 
